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TESTAMENTARY INCORPORATION BY REFER- 
ENCE. 1 

1. The Doctrine. 

A WILL may by proper reference to an existing paper, to- 
gether with the expression of the testator's intention that 
such paper be made a part of the will, incorporate such paper into 
the will as an essential part of the will, even though the paper itself 
may lack the essential requisites of testamentary validity. 2 The 
paper incorporated then derives a validity from the incorporat- 
ing will and becomes to all legal intents and purposes a valid 
part of the will, controlling (to the same extent as the will 
itself) the disposition of the testator's property. This doctrine 
(certainly as old as the eighteenth century) 3 is firmly imbedded 
in the English probate law, 4 and, though repudiated in some 

1 See on this subject in general, Rood on Wills, §§ 249-251; Page on 
Wills, §§ 162-169; Gardner on Wills, pp. 44-51; 68 L. R. A. 353, note; 
107 Am. St. Rep. 102, note; 1 Am. & Eng. Ann. Cas. 395, note. See, 
also, Underhill on Wills, § 279; Bigelow on Wills, p. 59; Woerner Am. 
Law of Administration* 485; 29 Am. & Eng. Enc. Law 154. 

1 Representative cases are Newton v. Seaman's Friend Society, 130 
Mass. 91, 39 Am. Rep. 433; In re Plumel's Estate, 151 Cal. 77, 90 Pac. 
192, 121 Am. St. Rep. 100; Barnewall v. Murrell, 108 Ala. 366, 18 South. 
831; Mortgage Trust Co. v. Moore, 150 Ind. 465, 50 N. E. 72; Ford v. 
Ford, 70 Wis. 19, 33 N. W. 188, 5 Am. St. Rep. 117; Siler v. Dorsett, 108 
N. C. 300, 12 S. E. 986; Baker's Appeal, 107 Pa. St. 381, 52 Am. Rep. 478; 
Heidenheimer v. Bauman, 84 Tex. 174, 19 S. W. 382, 31 Am. St. Rep. 
29; Zimmerman v. Hafer, 81 Md. 347, 32 Atl. 316; Magnus v. Magnus, 
80 N. J. Eq. 346, 84 Atl. 705; Keeler v. Merchants, etc., Co., 253 111. 528, 
97 N. E. 1061. 

* Carleton ex dem. Griffin v. Griffin (1758), 1 Burr. 549; Habergham 
v. Vincent (1792), 2 Ves. Jr. 204. See at least a foreshadowing of the 
doctrine in Hannis v. Packer (1752), Ambl. 556. 

* See cases cited in preceding note; Allen v. Maddock (a leading case), 
11 Moore P. C. 427; In re Goods of Truro, L. R. 1 P. & D. 201; Single- 
ton v. Tomlinson, 3 App. Cas. 404; Bizzey v. Flight, 3 Ch. D. 269; Van 
Straubenzee v. Monck, 3 Sw. & Tr. 6, 32 L. J. P. 21; Goods of Pascall, 
L. R. 1 P. & D. 606. 
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states, 5 has been very generally recognized with more or less 
favor throughout the United States. 6 

As will soon appear, there are numerous requisites for the 
successful application of the doctrine of incorporation by ref- 
erence, as well as differences of opinion among the courts con- 
cerning these requisites. The skilled draftsman therefore seldom 
exposes his client's will to these extra hazards, which may easily 
be avoided by including in the will itself all expressions of tes- 
tamentary intention. From a prospective view-point, then, the 
doctrine is undesirable and resort to it is very seldom had by 
good lawyers. But only too frequently (alas for the will and 
those who claim under it!) the lawyer is called in only after 
the death of the testator, when all that the lawyer can do is to 
make the best of mistakes which he can not avoid or prevent. 
Incorporation by reference thus touches the lawyer's activities 
as a morbid anatomist of wills rather than as a draftsman; but 
so often does he serve in the former role and so important are 
his tasks in that role that the doctrine in question is of no small 
practical importance. 

2. Requisites eor the Application oe the Doctrine. 

In spite of some statements to the contrary, 7 five things must 
concur in order that the doctrine may be invoked. 8 Of these, 
three things must be done by the will, while two things must 
be true of the instrument to be incorporated. The absence of 
any one of these five requisites (it matters not which) will pre- 
vent the application of the doctrine. 

I. The mil itself must 

(a) Refer to the writing to be incorporated in such terms 
as to identify the writing with reasonable certainty; 

* Hatheway v. Smith, 79 Conn. 506, 65 Atl. 1058, 9 L. R. A. (N. S.) 
310; Booth v. Baptist Church, 186 N. Y. 215, 28 N. E. 238. On the 
New York situation see article by Prof. Chaplin, 2 Col. Law Rev. 148. 

' See cases cited in note 2; see also citations in note 1. 

* See, for example, the extremely inaccurate and incomplete discussion 
of this subject in Borland on Wills and Administration, § 51. 

* See Page on Wills, § 162; Rood on Wills, § 250. See cases cited in 
the succeeding notes which deal with these requisites in detail. 
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(b) Refer to the writing as one already made, that is as 
an instrument actually in existence at the time of the 
execution of the will; 

(c) Show a clear intention on the part of the testator to 
incorporate the writing into the will, for the purpose 
of giving effect to the writing as an essential part of 
the will. 

II. As to the writing to be incorporated, it must be shown 

(a) That this writing corresponds to the description of it 
in the will and is the instrument that the will seeks to 
incorporate ; 

(b) That this writing was actually executed before the will 
and was therefore in existence at the time the will was 
made. 

Of these in their order. 

I (a). Identification of the instrument by the will. 

This requisite is of great practical importance. 9 All that is 
required, though, is that the description in the will must serve 
to identify the writing with reasonable certainty. 10 Since the 
writing, however, must (when produced) be shown to be the 
instrument referred to, the description in the will need not de- 
scribe this instrument with such meticulous care and detail as 
to prevent any possibility of a mistake. Indeed, many of the 
descriptions held proper by the courts have been quite brief and 
couched in general terms. A few cases must serve to illustrate 
the considerations controlling the courts in deciding this ques- 
tion. 

The following descriptions or identifications (in the will) of 
the instrument to be incorporated have been held sufficient : "di- 
rections written in a book by Melvin W. Pierce, signed by me, 
Alexander DeWitt, and witnessed by said Melvin W. Pierce;" " 

* This is shown by the large number of cases (in comparison with 
the other requisites) in which this question is involved. 

" Fickle v. Snepp, 97 Ind. 289, 49 Am. Rep. 289; Young's Estate, 123 
Cal. 337, 55 Pac. 1011; Allen v. Maddock, 11 Moore P. C. 427. See, also, 
cases cited in succeeding notes. 

a Newton v. Seaman's Friend Society (a leading American case), 130 
Mass. 191, 39 Am. Rep. 433. 
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"the deed which I send you a copy of," when in the letter with 
the will a copy of the deed was enclosed; 12 "a paper made and 
signed by me * * * labeled 'My direction with regard to 
my school,' " a paper labeled "My direction with regard to my 
school" and bearing the signature of the testatrix (dated the 
day before the incorporating codicil) being found after testa- 
trix's death; 18 "this is a codicil to my last will and testament" 
(the will was invalid in itself for want of proper attestation) a 
will being found (in possession of the testatrix at her death) 
in a sealed envelope containing an indorsement describing the 
instrument as the will of testatrix, and when, after a diligent 
search no other instrument answering the description could be 
found. 14 The word "codicil" was held sufficient to identify and 
incorporate a will written on the back of the same sheet of 
paper} 6 A description of a deed, giving the date and parties 
to the deed, was held sufficient; 16 and a similar holding was 
reached when a note was described by the parties and the 
amount. 17 

The following descriptions were held to be inadequate: "a 
sealed letter which will be found with this will;" 18 the will pro- 
vided that a legatee should have certain furniture "which she 
has got a list of;" 19 "to C. H. Young, my husband * * * 
shall be handed to him * * * two deeds;" 20 "I give such por- 
tions of my plate * * * etc. * * * as shall be specified 



" Allen v. Boomer, 82 Wis. 364, 52 N. W. 426. 

u Swete v. Pidsley, 6 Notes of Cases 190. 

" Allen v. Maddock, 11 Moore P. C. 427. This is perhaps the most 
frequently cited English case dealing with incorporation by reference. 

" In re Plumel's Estate, 151 Cal. 77, 90 Pac. 192, 121 Am. St. Rep. 100. 

" Fesler v. Simpson, 58 Ind. 83; Bizzey v. Flight, L. R. 3 Ch. Div. 269. 

" Loring v. Sumner, 23 Pick. (Mass.) 98; Fickle v. Snepp, 97 Ind. 289, 
49 Am. Rep. 449. 

" Bryan's Appeal, 77 Conn. 240, 58 Atl. 748, 68 L. R. A. 353, 107 Am. 
St. Rep. 34. This is a leading American case, involving the rights of 
Hon. Wm. Jennings Bryan, ofttime candidate for President and some- 
time Secretary of State. Here the court said: "Any sealed letter, or 
any number of them, setting forth the purposes of the trust, made by 
anybody, at any time after the will was executed and 'found with the 
will' would each fully and accurately answer the reference." 

" Goods of Greves, 1 Sw. & Tr. 250. 

" Young's Estate, 123 Cal. 337, 55 Pac. 1011. 
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in a list which it is my intention to annex to or leave with this 
will" when at testator's death the will was found in his strong 
box without any list, but such a list (dated seventeen years be- 
fore the will) was found lying loose in a drawer with other 
of his papers ; 21 reference to a codicil when a codicil was drafted 
by the solicitor but was never executed by the testator. 22 

I (b). Will must refer to the tenting as already in existence. 

The will must next refer to the writing sought to be incor- 
porated as already in existence. 23 The description which the 
will gives of the writing must indicate in unambiguous terms M 
that, at the time of the execution of the will, the writing (in 
the form in which it is to be incorporated) was then an existing 
instrument. If therefore this writing is described as one sub- 
sequently to be made, or if the description in the will leaves it 
doubtful whether the writing is a past or future instrument, 
there can be no incorporation. 25 Even though the writing was 
actually executed before the will, this will not suffice unless the 
will so states. 

In the following cases, the reference in the will was held to 
be to the writing as an existing instrument: "directions writ- 
ten in a book by Melvin W. Pierce, signed by me Alexander De- 
Witt and zvitnessed by said Melvin W. Pierce:" 20 "a paper 
made and signed by me * * * labeled 'My direction, 
etc.:'" 27 reference in a codicil (which presupposes a previous 
will) to "my last will and testament." 28 

In the following cases, the reference in the will has been held 



n Astell's Goods, 5 Notes of Cases. 489. 

22 Allnutt's Goods, 3 Sw. & Tr. 167, 33 L. J. Prob. N. S. 86. 

* In re -Goods of Truro. L. R. 1 P. & D. 201; In re Goods of Mary 
Reid, 38 L. J. (N. S.) P. & M. 1; In re Goods of Smart. (1902) P. 238; 
Singleton v. Tomlinson, 3 App. Cas. 414; Allen v. Boomer, 82 Wis. 364, 
370, 52 N. W. 426; In re Soher. 78 Cal. 477, 21 Pac. 8; Newton v. Sea- 
man's Friend Society, 130 Mass. 91, 39 Am. Rep. 433. 

** Durham v. Northern, (1895) Prob. 66. 

23 See cases cited in note 23. 

" Newton v. Seaman's Friend Society, 130 Mass. 91. 39 Am. Rep. 433. 
21 Swete v. Pidsley, 6 Notes of Cases 190. 

" Allen v. Maddock, 11 Moore P. C. 427. See, also, Molineux v. Mo- 
lineux, Cro. Jac. 144; Goods of Willesford, 1 Notes of Cases. 404. 

—2 
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insufficient as not describing the writing as an existing docu- 
ment: "friends to be named in a letter;" 29 reference to the in- 
strument as "made or to be made;" 30 reference to such property 
"as shall be ticketed or may be described in a paper in my own 
handwriting;" 31 reference to a schedule "hereafter named;" 32 
"such of my friends as I may designate in a book." 33 

I (c). The will must show a clear intention to incorporate the 

writing into the will. 

This is of all the requisites, the most obvious. The law seeks 
to carry out the testamentary intentions of the testator and not 
to defeat them. The only warrant, for incorporating a writing 
into a will is a clear expression in the will directing that this shall 
be done. 34 Manifestly, in the absence of any expression of such 
an intent on the face of the will, there could be no incorporation 
of an instrument found with the will. 38 As the testator, seeking 
to incorporate an instrument into his will, usually makes this 
intention clearly appear in the will, this requisite gives little dif- 
ficulty in actual practice. 

II (a). The ziriting must be shown to correspond to the de- 

scription of it contained in the will and to be therefore the 
instrument which the will seeks to incorporate. 

As to the instrument sought to be incorporated, the proponent 
of the writing must show that this answers the description in the 
will and is therefore in fact the very instrument which the will 
seeks to incorporate. 30 Parol testimony is freely admissible for 

a In re Goods of Mary Reid, 38 L. J. (N. S.) P. & M. 1. 

30 Durham v. Northern, (1895) Prob. 66. 

31 Goods of Sunderland, L. R. 1 P. & D. 198. 

32 Singleton v. Tomlinson, 3 App. Cas. 414. 

33 In re Goods of Smart, (1902) P. 238. 

34 Hunt v. Evans, 134 111. 496, 25 N. E. 579, 11 L. R. A. 185; Zimmer- 
man v. Hafer, 81 Md. 347, 32 Atl. 316; Chambers v. McDaniel, 6 Ired. 
L. (N. C.) 226; Young's Estate, 123 Cal. 337, 55 Pac. 1011; Grabill v. 
Barr, 5 Pa. St. 441, 47 Am. Dec. 418. See, also, cases cited in preceding 
notes. 

35 Magoohan's Appeal, 117 Pa. S"t. 238, 14 Atl. 816, 2 Am. St. Rep. 660. 
M Baker's Appeal, 107 Pa. St. 381, 52 Am. Rep. 478; Young's Estate, 

123 Cal. 337, 55 Pac. 1011; Allen v. Maddock. 11 Moore P. C. 427; Goods 
of Almosino. 1 Sw. & Tr. 508. 
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this purpose ; 87 but such testimony cannot be given to identify 
the instrument when the testimony contradicts the description 
given in the will. 88 Thus in a leading American case, 89 the will 
referred to "directions written in a book by Melvin W. Pierce, 
signed by me, Alexander DeWitt, and witnessed by said Melvin 
W. Pierce." When these directions are offered for probate, it 
could be shown by parol that they actually were written by Pierce 
and witnessed by him and that the signature appended to these 
directions is that of Alexander DeWitt; but proponent of the 
directions could not incorporate them by showing that they were 
written and witnessed by John Smith and signed by Joseph 
Brown, but that still the testator intended the directions to be 
incorporated. 

II (b). The writing must be shoivn to have been actually exe- 
cuted before the will and thus to haz>e been in existence zvhen 
the will was made. 

Not only must the will refer to the writing as an existing in- 
strument (as we have seen under I (b) ), but this reference must 
be consistent with the facts. 40 This statement in the will must 
be true as well as clear. If, therefore, in spite of the state- 
ments in the will that the writing is then in existence, it can be 
shown that the writing was actually executed after the will was 
made, then there can be no incorporation. 41 Only past instru- 
ments can be incorporated by the will, not future writings. The 
law does not permit the testator by his will to reserve the right 
to incorporate into his will writings (not executed with the re- 

" See cases cited in preceding note. 

x Tuttle v. Berryman, 94 Ky. 553, 23 S. W. 345; Young's Estate. 123 
Cal. 337, 55 Pac. 1011. 

39 Newton v. Seaman's Friend Society, 130 Mass. 91, 39 Am. Rep. 433. 

" Thayer v. Wellington, 9 Allen (Mass.) 283, 85 Am. Dec. 753; St. 
John's Parish v. Bostwick, 8 App. D. C. 452; Magoohan's Appeal, 117 
Pa. St. 238, 14 Atl. 816; Shillaber's Estate, 74 Cal. 144, 15 Pac. 453, 5 
Am. St. Rep. 433; Hunt v. Evans, 134 111. 496, 25 N. E. 579, 11 L. R. 
A. 185. In Bryan's Appeal, 77 Conn. 240, 58 Atl. 748, 68 L. R. A. 353, 
107 Am. St. Rep. 34 (though the case did not turn on that point), the 
letter (sought to be incorporated) thus began: "In my will just exe- 
cuted" which would indicate that the letter was written after the exe- 
cution of the will. 

" Shillaber's Estate, 74 Cal. 144, 15 Pac. 453, 5 Am. St. Rep. 433. 
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quired statutory formalities) that he may make in the future. 42 
Even though the writing is executed immediately after the will, 
there can be no incorporation. 43 There is no place here for the 
application of the doctrine (sometimes applied when testator 
signs the will immediately after the signing by the witnesses) 44 
that as between acts substantially contemporaneous there is no 
priority. 

3. Republication of Will by Codicil. 

It is a well known doctrine of the law of wills that a will may 
be re-published by a codicil, which brings the will down to the 
date of such codicil and makes the will speak as of the date of 
the codicil. 45 With such republication, in general, we are not 
here concerned, but only with its effect upon the doctrine of in- 
corporation. In this connection, only two of the requisites for 
incorporation need be discussed — I (b) Reference in the will 
to the writing as an existing instrument, and II (b) The 
writing must actually be in existence at the time of the execution 
of the will. 

As to I (b), the codicil usually has no effect at all. Unless 
(as is rarely the case) the codicil refers to the writing, the lan- 
guage of the will referring to such writing is in no way affected 
by the codicil. If, therefore, the will as originally executed val- 
idly refers to the writing as already in existence, such reference 



See cases cited in preceding notes. See, also, Chase v. Stockett, 72 
Md. 235, 19 Atl. 761; In re Willey's Estate, 128 Cal. 1, 60 Pac. 471 (hold- 
ing also that the document to be incorporated need not be present when 
the will is executed); Dennis v. Holsapple, 148 Ind. 297, 47 N. E. 631, 
46 L. R. A. 168, 62 Am. St. Rep. 526; Rose v. Cunynghame, 12 Ves. 
Jr. 29. 

" Shillaber's Estate, 74 Cal. 144, 15 Pac. 453, 5 Am. St. Rep. 433. See, 
also, reference to Bryan's Appeal in note 40. 

" Gibson v. Nelson, 181 111. 122, 54 N. E. 901, 72 Am. St. Rep. 254. 
But see opposed to this case Brooks v. Woodson, 87 Ga. 379, 13 S. E. 
712, 14 L. R. A. 160. 

" Williams v. Goodtitle, 10 B. & C. 895; In re Champion, (1893) 1 Ch. 
101; Gilmor's Estate, 154 Pa. St. 523, 26 Atl. 614, 35 Am. St. Rep. 855; 
Shaw v. Camp, 163 111. 144, 45 N. E. 211, 36 L. R. A. 112; Vogel v. Leh- 
ritter, 139 N. Y. 223, 34 N. E. 914. For exceptions to this general 
rule, see Izard v. Hurst, 2 Freem. C. C. 224; In re McCauley's Estate. 
138 Cal. 432, 71 Pac. 512. 
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(unaffected by the codicil which changed not the language of 
the will but merely the date as of which the will speaks) con- 
tinues valid as before. 46 Requisite I (b), satisfied in the orig- 
inal will, remains satisfied on the republication of the will by the 
codicil. It also equally follows that if the reference in the orig- 
inal will invalidates incorporation because such reference is to a 
future writing not already in existence, then such reference (its 
language equally unchanged by the codicil) continues to be a 
future reference after the codicil, and there can be no incor- 
poration. 47 The unchanged future language continues to be fu- 
ture language. 

Requisite II (b) The writing must actually be in existence at 
the time of the execution of the will, however, may be very vitally 
affected by the principle that the codicil makes the will speak 
(and is equivalent to a re-execution of the will) as of the date 
of the codicil. If the writing was in existence at the original 
execution of the will, necessarily it remains a past instrument as 
to the codicil executed after the will. Again, it is equally clear 
that if the writing was made not only after the will but also after 
the codicil, the writing is future to the codicil as well as to the 
will, thus preventing incorporation. But if the writing is ex- 
ecuted after the will but before the codicil, it is clear that such 
writing is future as to the will but past as to the codicil. If, 
therefore, at the time of the will, every requisite for incorpora- 
tion is present except II (b) (Existence of writing at time of 
will), now, on the execution of the codicil, (which makes the 
will speak as of the date of such codicil) the writing has in real- 
ity become an existing writing, and thus becomes incorporated 
by reference. 48 

The principles discussed in the two preceding paragraphs are 
admirably illustrated by three English cases. In re Goods of 
Truro 49 (1866) presented this situation: the will contained this 
reference, "all such articles * * * as are contained in the 

* In re Goods of Truro, L. R. 1 P. & D. 201. See also, In re Rendle, 
68 Law J. Prob. 198. 

" In re Goods of Mary Reid, 38 L. J. (N. S.) P. & M. 1; In re Goods 
of Smart, (1902) P. 338. 

" In re Goods of Truro, L. R. 1 P. & D. 201. 

" L. R. 1 P. & D. 201. 



592 VIRGINIA LAW REVIEW 

inventory signed by me and deposited herewith." The will was 
executed Sept. 15, 1865; the inventory was executed Sept. 21, 
1865; the codicil to the will was executed Oct. 10, 1865. The 
inventory was thus non-existing when the will was executed, but 
was in existence at the time of the codicil. Sir J. P. Wilde held 
that the words of the will "appear with sufficient distinctness to 
refer to a document then existing" and, as the re-execution of 
the will by the codicil made the inventory a writing actually in 
existence at the time of such codicil, the case was held a proper 
one for incorporation by reference, so that the inventory was ad- 
mitted to probate together with the will and codicil. Two years 
later (1868), the same judge decided the case of In re Goods of 
Reid. 50 Here, again, the will was executed first, later came the 
letter sought to be incorporated and later still (after the letter) 
a codicil was executed. Thus the writing sought to be incor- 
porated (the letter) again was not in existence at the time 
of the will, but it was in existence at the time of the cod- 
icil. So far, so good. But the will referred to "friends 
to be named in a letter addressed to my two nieces," lan- 
guage referring to the letter not as an existing writing, 
but as a future instrument. This future reference was not 
cured by the codicil and there was no incorporation of the let- 
ter. Ouite similar was In re Goods of Smart 51 (1902). Here 
the reference in the will was "to such of my friends as I may 
designate in a book or memorandum." The memorandum was 
executed after the will but before the codicil. There was no 
incorporation, the opinion stating, "if you treat the will accord- 
ing to the cases, as speaking at the date of the codicil, the refer- 
ence is still in terms to a document which, even then, is future, 
and therefore does not comply with one of the necessary condi- 
tions, namely, that it must refer to a document as existing at 
the date when the will is re-executed." 

4. Holographic Wills. 

In many states, a will (duly signed by the testator or testa- 
trix) is valid if properly attested by a certain number of wit- 

" 38 L. J. (N. S.) P. & M. l. 

" (1902) P. 238. 
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nesses, or is valid without any witnesses if it is a holographic 
will — that is if the will is wholly in the handwriting of the testa- 
tor or testatrix. There seems to be no reason whatever why the 
doctrine of incorporation by reference may not apply as well 
to the hologaphic will as to the will that is duly witnessed. 52 In 
the case of the duly witnessed will, the validity of which is safe- 
guarded by the statutory attestation, the instrument to be incor- 
porated may be written by the testator or another, or the instru- 
ment may be printed or typewritten. 53 But in the case of the 
holographic will (which requires no attestation), the only safe- 
guard against forgery and fraud (besides the testator's signa- 
ture) is the requirement that the whole will (in all of its parts) 
must be in the handwriting of the testator. 

If the instrument to be incorporated in the holographic will 
is in the handwriting of the testator, and all the requisites exist, 
then there is no difficulty about the incorporation of the instru- 
ment. 54 But if, though all the other requisites for incorporation 
are present, the instrument sought to be incorporated is not wholly 
in the handwriting of the testator, does the doctrine of incorpora- 
tion apply? The question is not without difficulty. The case of 
In re Plumel's Estate 55 seems to hold in favor of incorporation 
in such a case. Gibson v. Gibson 56 (without citing any authority 
on this point) declined to permit the incorporation of the non- 
holographic writing into the holographic will. Hewes v. 



a In re Plumel's Estate, 151 Cal. 77, 90 Pac. 192, 121 Am. St. Rep. 100; 
Gibson v. -Gibson, 28 Gratt. (69 Va.) 44; Hewes v. Hewes (Miss., March, 
1916), 71 South. 4; Sharp v. Wallace, 83 Ky. 584. 

M See cases cited in all of the preceding notes, particularly those cited 
in note 2. 

" See cases cited in note 52. 

M 151 Cal. 77, 90 Pac. 192, 121 Am. St. Rep. 100. Here this point was 
scarcely referred to in the case. The original will was wholly in the 
testator's handwriting with the exception of the figures "190" in the 
date of the will 1904. This will was held to be incorporated by a holo- 
graphic codicil; which codicil (date and all) was in the testator's hand- 
writing. Both will and codicil were on the same sheet of paper. 

" 28 Gratt. (69 Va.) 44. Here, too, was a holographic codicil to a 
non-holographic will, both written on the same sheet. As the codicil 
was too vague and indefinite to stand alone, and as the incorporation 
of the non-holographic will was not permitted, the court held that the 
testatrix died intestate. 
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Hewes 5T also refused to permit the incorporation of the non- 
holographic writing. It is believed that the doctrine of the 
Hewes and Gibson cases is sound. To hold otherwise and to 
permit a brief holographic will to incorporate a lengthy non- 
holographic instrument, would seem to be in the teeth of the sole 
legislative safeguard that serves to guarantee the validity of such 
a will. Quite similar to the Gibson case was the Kentucky case of 
Sharp v. Wallace, 68 in which a similar conclusion was reached — 
that the holographic codicil could not incorporate the non-holo- 
graphic will. 

5. Signing Will at the End. 

In many states, a will to be valid must be signed at the end of 
the will. This has given rise to an interesting question when 
reference is made before the signature 50 to matter that follows 
the signature, usually on a subsequent sheet of the will or on the 
back of the sheet in which the reference is found. If such mat- 
ter is read into the will at the point in the will which refers to 
such matter, then this matter is treated as preceding the signature 
and the will is validly signed at the end. But if this matter is 
not treated as incorporated into the will at the very point at which 
the incorporating reference is found, in other words if this mat- 
ter is still regarded only in the light of its actual physical sit- 
uation after the signature, then, of course, the will cannot be re- 
garded (on this theory) as signed at the end. This last is the 
New York view. 60 The English courts 61 and those of Pennsyl- 

" (Miss. March, 1916), 71 South. 4. This case discusses the point very 
briefly and the Gibson case (see preceding note) is the only case cited. 

°* 83 Ky. 584. The court was quite positive in deciding this point but 
cited no cases. 

" " * See over. C. B." (Ik re goods of Birt, L. R. 2 P. & D. 214); 
"4th. See next page." (Baker's Appeal, 107 Pa. St. 381, 52 Am. Rep. 
278) ; "See annexed sheet." (In re Whitney's Will, 153 N. Y. 259, 47 N. 
E. 272, 60 Am. St. Rep. 616). 

" See In re Conway, 124 N. Y. 255, 26 N. E. 1028, 11 L. R. A. 796; 
In re Whitney's Will, 153 N. Y. 259, 47 N. E. 272, 60 Am. St. Rep. 616; 
In re Andrew's Will, 162 N. Y. 1, 56 N. E. 529, 48 L. R. A. 662, 76 Am. 
St. Rep. 294. See note 59. See, also (approving this view), Gardner 
on Wills, pp. 50-51. 

M In re Goods of Birt, L. R. 2 P. & D. 214; In re Goods of Green- 
wood, (1892) P. 7, 66 L. T. 61. See note 59. 
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vania 62 hold (and this is believed to be sound) that the matter 
is incorporated into the will at the point at which it is referred to 
and the whole will is accordingly valid. 

6. Incorporation by Reference Distinguished from Use 
of Extrinsic Documents to Establish Tes- 
tamentary Trusts. 

The doctrine of incorporation by reference should be distin- 
guished from the use of extrinsic documents (documents other 
than the will itself) to establish a testamentary trust. Any dis- 
cussion of the latter topic is beyond the scope of this article. Men- 
tion of it is made here only to distinguish it from incorporation 
by reference and to show that the two are utterly different doc- 
trines controlled by different principles. 63 Incorporation by refer- 
ence tries to make the writing sought to be incorporated part of 
the will itself, to be admitted to probate along with the will. Ac- 
cordingly, when the doctrine of incorporation by reference is in- 
voked, the question of whether the writing is or is not properly 
incorporated into the will (so as to entitle the writing to probate) 
is a question to be decided by the court of probate. A proceeding 
to create a trust in property (against the person holding the legal 
title to such property in favor of another person) by means of 
documents other than the will is an equitable proceeding cogni- 
zable by a court of chancery. Even when such a suit is success- 
ful and the trust is created, the extrinsic document does not be- 
come a part of the will. Indeed, such suits are made necessary 
by virtue of the fact that the simpler and more direct proceeding 
of making the writing a part of the will could not be successful. 

The principles are well illustrated in the so-called trust ex 
maleOcio. Let us suppose that the testator wishes in his will to 
leave certain property to A. in trust for the benefit of C. ; but that 
A. persuades the testator to leave the property to A. absolutely 

" Baker's Appeal, 107 Pa. St. 381. 52 Am. Rep. 278. See note 59. 

" In the celebrated Bryan-Bennett will episode, Mr. Bryan first tried 
to incorporate the letter into the will. Bryan's Appeal, 77 Conn. 240, 
58 Atl. 748, 68 L. R. A. 253, 107 Am. St. Rep. 34. When the proceed- 
ing failed, he tried to make use of the letter to create a trust in his 
favor. This second and separate proceeding also failed. Bryan v. Big- 
elow, 77 Conn. 604, 60 Atl. 266. 107 Am. St. Rep. 64. 



596 VIRGINIA LAW REVIEW 

arid unconditionally, A. agreeing to carry out the trust as out- 
lined in a definite writing. Upon the testators death, it is clear 
that such writing cannot be incorporated into the will for the man- 
ifest reason that the will (which gives the property outright 
to A.) makes no mention of the writing. But if A. is permitted 
under the will to take the property unconditionally for his own 
use and benefit, A. will profit by his own wrong and a manifest 
injustice will be wrought. This equity avoids by using the writ- 
ing to create a trust in the property in A.'s hands and by decree- 
ing that A. holds the property merely as a trustee for the benefit 
of C, the cestui que trust. 

7. Admission of Documentary Evidence to Aid in The 
Construction op a Will. 

A testamentary paper controls the disposition of the testator's 
property after his death. A writing incorporated into a will be- 
comes, of course, a testamentary paper. After a will, though, is 
admitted to probate, the aid of a court is frequently sought to 
construe or interpret the will. In such a proceeding to arrive at 
the intention of the testator as expressed in the will, documents 
or writings are frequently admitted as evidence to prove this in- 
tention, though such documents could not possibly under the cir- 
cumstances be incorporated into the will by reference. These 
documents are not testamentary in character, for they do not in 
themselves dispose of the testator's property; the will does that 
and is all controlling. The documents do not vary the will, nor 
do they attempt to add to the will or take from it. They merely 
explain it. Thus the testator leaves all his property to be equally 
divided among his surviving grandchildren. Documentary evi- 
dence (not fulfilling the requisites for incorporation by reference) 
mignt be admitted to show what persons are included in the class 
of "surviving grandchildren." Again testator might in his will 
bequeath to A. "the three horses bought by me from Bud Spil- 
kins." The bill of sale from Spilkins might be admitted in evi- 
dence to show which horses had been bought from him by the 
testator. 

In Hartwell v. Martin, 6 * testator (who had made an assign- 

** 71 N. J. Eq. 157, 63 Atl. 754. See, also, cases cited in notes 41 
and 43. 
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ment thereby securing a legal discharge from liability for his 
then outstanding debts) attempted to provide by will for cer- 
tain of his former debtors and the will contained this sentence, 
"A list of all debts that I wish paid will be found enclosed with 
this will." The bequest to the debtors was held void on the 
ground that this list was not evidential and that the testator was 
attempting to reserve the right to control the disposition of his 
property by a "paper which the testator might change from day 
to day and thus enlarge or diminish his testamentary gifts as 
often as he chose without observing the rules of law relating to 
the testamentary disposition of property." In Dennis v. Hol- 
sapple, 66 testatrix left all her property to "Whoever shall take 
care of me, and maintain, nurse, clothe and furnish me with med- 
ical treatment at my request." The will further provided "The 
person or persons whom shall be selected by me to earn my es- 
tate, as provided in 4th clause, shall have a written statement 
signed by me to that effect, to entitle her, him or them to my es- 
tate." The court admitted a letter to defendant signed by tes- 
tatrix indicating that the defendant was the person satisfying the 
provisions of clause four of the will, upon the ground that the 
letter was evidential (as aiding the court to determine the person 
meant by the will) and was not testamentary in character. 

Armistead M. Dobie. 
University of Virginia. 



" 148 Ind. 297, 47 N. E. 631, 46 L. R. A. 168, 68 Am. St. Rep. 586. 
See, also, In re Moore, 61 N. J. Eq. 616, 47 Atl. 731, which case was ex- 
pressly referred to and distinguished in Hartwell v. Martin (note 64). 



